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Passed by Shri Adesh Kumar Jain, Joint Commissioner (Appeals)

Tr Arising out of Order-in-Original No. ZQ2403210271293 dt. 18/03/2021 issued by The
DeputY Commissioner, CGST & CX, Division V (Odhav), Ahmedabad South.

VaT Name & Address of the Appellant / Respondent
ellant :espondenK M Enterpri leputy Commiss CGST & CX

:Legal Name - Mangaram Ganesharam Division v (Odhav), Ahmedabad South
haudhari), IVladhuram Estate, B-80, Nr,

Ring Road, Odhav, , Ahmeabad - 382445
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q of the CGST Act, 2017 after paying -
(i> FUll am?ynt of Tax, Interest, Fine, Fee and Penalty arising from the impugned' oFder, as is

admitted/accepted by the appe
' '(ii> A sum equal to twentY five per cent of the remaining amount of Tax in dispute, in addition to the

a.mount paid under Section 107(6> of CGST Act, 2017, arising from the said order, i'n relation to which
the appeal has been filed.

Order, 2019 dated 03.r2.20r9 ha, provided
that the appeal to tribunal can be made within three months +rom th'e date of communication of brder or
dye on which the President or the State President, as the case may be, -of the Appellate Tribunal enters
office, whichever is later.
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©RDER IN APPEAL

Brief Facts of the Case :-

M/s. K. M. Enterprise, (Legal Name:. Mangaram

Ganesharam Chaudhari), Madhuram Estate, B-80, Near lang Road>

Odhav, Ahmedabad -382445 (hereinafter referred as 'Appetla,ntl has filed the
following appeal against the Refund Sanction/Rejection order in the form RFD-

06 Order (hereinafter referred as 'impugned orcierl passed by the Deputy
Commissioner, CGST, Division – V-Odhav, Ahmedabad South Commissionerate

(hereinafter referred as ' adjudicating authority I .

2. Facts of the case, in brief, are that the appellant is registered under

the Central Goods and Services Tax Act, 2017 vide GST Registration (,STiN

24AIWPC1115E2ZP. The appellant had applied for refund under section 54 of

CGST Act, 2017, on account of ITC accumulated due to inverted tax structure

as on 02.02.2021 of Rs.2,96,540/-. The adjudicating authority has rejected the

refund application on the ground that reply to the Show Cause Notice has not

filed. A Show Cause Notice was issued to the appellant on 04.03.20212

it was proposed that refund application is liable to be rejected on
of miss match of ITC.

#f:\#!B=

3. Further, the adjudicating authority has rejected their refund application

by passing impugned orders No. ZQ240321C)271293, dated 18.03.2021 with a

remark that “reply / compliance to the SCiV not provicle” .

Being aggrieved with the impugned order, the appellant has preferred the

pr,esent appeal online on 23.03.2021 and submitted the documents in this

office on 27.07.2023. In the appeal memo the appellant has submitted that

That reply to the Show Cause Notice has been jae(i and without
const<ierLng that ofjtcer has issued refund rejection order with
rewbarks that reply to the show cause notice has not been jae(i.

Personal Hearing :-

4. Personal Hearing in the matter was hejd on 26.10.2023. Mr.
Rishabh Ajaykumar ..Kariya appeared as authorized representative. During

Personal Hearing he has stated that the O-I-O is passed stating that
“(_'ompliance to SCN not provided” but the reply to SCN has been filed vide

ARN-ZT2403210064737 dated 13.03.2021, well before the time in SCN. He

further requested to condone delay on filing physical copies, thought they have

filed online appeal on time. Further he reiterated the written submission as per

appeal memorandum.
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order appealed against on 27'07'2023

Any person
State Goods

Tm Act by an
as 7nccy be

the said decision 07

to . such person.

LL;as
aforesaid

be, allow it to be
77zon€:h.

The same is reproduced as under:

Rule 108. Appeal to ehe Appellate AuthorIty '
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shall be issued in F€3RiW GST APZ„©2 by the Appellate At&t}to£itY ot an
byj'i.aer c&lxthor{sed by him in this behalf and the date of issue of then
;rol£s tonal acknowledgment shaZZ be considered as the czczee of :filing of
appeal:

Provided that where the decision or order appealed against is not uploaded on

:H:: i : r== Hr: : H]•: rPIT :I ; II: : PpTrT=XLp to : H]: ::Ie :::: :t f: o::It?=r£ijtEdo F%L;foFFei;E
(,ST APZ,-©Z and a final acknowledgment, indicating appeal number, shall be
ORWI GST A IPL_OZ .by the Appellate Authority or an officer
authorised by him in this behalf, and the date of issue of the provisional
acknowledgment shall be considered as the date of filing of appeal:

date of filing of appeal- ]

Explanation. -For the provisions of this rule2 tIle ?ppe?I shall Re treaFed ??
fuel only when the final acknowledg9ment, indicating the appeal number> is
issued.

8(ii). In view of above provisions, it is observed that Rule 108(3) of
the c('IST Rules 2017 has been amended vide Notification No. 26/2022-
CT dated. 26.12.2022 wherein, where the decision or order appealed

is uploaded on thi common portal, a final acknowledgment,

appeal number, shall be issued in FORM GST APL-02 bY the

Authority or an officer authorised bY him in this behalf and the

issue of the provisional acknowledgment shall be considered as

date of filing of appeal. However in the instant case the appeal has

been filed online on 23.03.2021 and submitted the copy of order

appealed against on 27.07.2023. Accordingly as per the above
notification the date of filing of appeals will be 27-07'2023’ as the
appellant has submittqd the coPY of order appealed agalnst on

27.07.2023.

m

ate

9({}. Further it is observed that the Hon'ble Supreme Court has passe.d
order on 10.01.2022 in matter of Miscellaneous Application No. 21 of
2022 in M.A. 665 of 2021, in SMW(C) Nc). 3 of 2020' Hon’ble Supreme

Court vide Order dated 10.01.2022 ordered that for computing period of

limitation for any SUit2 appeal2 application or proceedings the period from

15.03.2020 till 28.02.2022 shall stand excluded and consequently balance

period of limitation remaining as on 03.10-202 1 if anYJ shall become available

with effect from 01.03.2022 and that in cases where the limitation w6ul(i have

expired during the period from 15.03.2020 till 28.02.2022 notwithstanding the

actual balance period of limitation remaining, all persons shall have a
limitation period of 90 days from Ol.03.2022.
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9(ii). In th, p,,,,nt matter, the “iT“pugneci OTdeT” is of 18'03'2C):21

so> the normal appeal period of three months was available UP to
18.06.2021 whereas, {he.present appeal is filed on 27'07'2023' Hov"’ever’

in view of above order of Hon’ble Supreme COurt by excluding the period
from 15.03.2020 tin 28.02.2022 and considering 90 daYS front O'l'03':2C)22’

the last date for filing of appeal comes to OI'06'2022' in the pTesent

maher the appeal is filed .on 27.07.2023. AccordingIY? in view of fo£egolng

I find that the present appeal is filed beYond the time limit as prescribed

under Section I07(1) of the CC,ST Act2 2017. Further, looking tO the pOD

appHcation of Appella.'lt2 1 observed that even after condoning delaY of

BUng of appeal for a further period of one month as per provisions of sub
section (4) of Section 107 of the cc,ST Act7 2017 the last date for filing of

appeal comes on 01.07.2022, whereas the present appeal is filed on
27.07.2023.

lo. In view of foregoing, I find that the present appeal is flled

beyond the time limit prescribed under the provisions of Sectic?n 107 of

the (._-c,ST Act? 2017. Accordingly, I find that the further proceedings in
case of present appeal cpn be taken up for consideration strictly as per
the provisions contained in the CGST Act, 2017.

I find that this appellate authority is a creature of the statute and

act as per the provisiong contained in the C(IST Act. This appellate
therefore> cannot condone delay beyond the period permissible

the C-GST Act. When the legislature has intended the appellate authoritY

ente iain the appea1 by condoning further delay of only one month, this

appellate authority cannot go beyond the power vested bY the legislature' MY

views are supported by the following case laws:

(i) The Hon’ble Supreme Court in the case of Singh :Enterprises reported as
2008 (22-1) E.L.T. 163 (S.C.) has held as under:

“8. ... The proviso to sub-section (!) of Section 35 makes the

position crystal clear that the appeacPe authoritY has no power
to allow the appeal to be presented beyond the period of 30

da,gs. The lan.guage used makes the position clear that the

tegista,hIre intended the appellate authority to enterta.in the

appeal by condorang delay only UPto 30 days after the ex:pUB

of 60 days which is the normal pen.od for preferring appeal.
Therefore, there is complete exclusion of Section 5 of the

L{TratatioIL Act. The Commissioner and the HIgh Court, were

therefore just{$ed in holding that there was no power to

condone the delay after the expiry of 30 daYS pedo<i'”

5
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(ii) In the case of Makjai Laboratories Pvt Ltd reported as 2011 (274) E.L. T.

48 (Bom.), the Hon’ble Bombay High Court held that the Commissioner

(Appeals) cannot condone delay beyond further period of 30 days from

initial period of 60 days and that provisions of Limitation Act2 1963 is
not applicable in such cases as Commissioner (Appeals) is not a Court.

(111) The Hon’ble High Court of Delhi in the case of Delta Impex reported as

2004 (173) E.L.T. 449 (Del) held that the Appellate authority has no

jurisdiction to extend limitation even in a “suitable” case for a further

period of more than thirty days.

12. 1 find that the provisions of Section 107 of the Central Goods and

Services Tax Act, 2017 are part rrLateria with the provisions of Section 85 of the

Finance Act, 1994 and Section 35 of the Central Excise Act, 1944 and hence,

the above jvdgments would be squarely applicable to the present appeal also.

13. By following the- above judgments, I hold that this appellate

authority cannot condone delay beyond further period of one month as

prescribed under proviso to Section 107(4) of the Act. Thus, the appeal filed by

the appettmlt is reject on the grounds of limitation as not filed within the

prescribed time limit in terms of the provisions of Section 107 of the CGST Act,

2017. 1, accordingly, reject the present appeal.

wftnqafna©##tq{wftvmfmuwdnzftb8fMiT vrmel
The appeal filed by the appellant stands disposed of in above terms.

(Acies tl K
Joint Commissioner (Appeals)

Date: 16.11.2023
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(Sand deer Kumar)
Superintendent (Appeals)
By R. P.A.D.

:M/s. IK. IVE. :Enterprise,
(Legal Name: Mangaram Ganeshararn Chaudhari),
Ma(ihuram Estate, B-80, Near Ring Road,
Odhav, Ahmedabad -382445.

To,

Cppy to:
1 . The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner, CGST & C. Ex., Appeals, Ahmedabad.
3. The Commissioner, CGST & C. Ex., Ahrtledabad South Commissionera
4 . The Deputy/ Assistant Commissioner, CC3ST, Division- V-O

Ahmedabad South.
5. The Superintendent (Systems), CGST Appeals, Ahmedabad.
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